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COUNCIL




Disciplinary Policy and Procedure

April 2015
1. Policy Objectives

1.1. This policy sets the Council's arrangements for dealing with disciplinary matters.  It will provide a framework to enable all employees other than those covered by the exceptions outlined in this procedure, to achieve and maintain standards of conduct, attendance and job performance.

1.2. The expected standards of conduct and job performance are detailed in Appendix 1.

1.3. It is expected that this procedure will NOT be invoked unless informal advice/action has failed or the matter constitutes serious or gross misconduct.

1.4. There will be modifications made to this procedure for the Head of Paid Service (Chief Executive), the Monitoring Officer, the Chief Finance Officer or any deputy acting for these positions in accordance with the requirements of the Local Government Act 2000.  Modifications will also be made to this procedure in relation to the Head of Paid Service (Chief Executive), to Executive Directors and other Chief Officers in order to comply with the terms outlined in the JNC Scheme of Conditions for Chief Officers.

2. Purpose 

2.1
The purpose of this disciplinary procedure is to set out clearly a fair and consistent policy which the Council will apply to all employees where there is a failure to meet the standards prescribed by the Council with regards to job performance, conduct or attendance at work.  Where there is a failure to meet the standards prescribed by the Council with regards to job performance, if such a failure is alleged to be wilful, then this disciplinary policy will apply.  If however such failure is more to do with the organisation moving on and the individual through no fault of their own, being unable to adapt, then the Council’s Capability Policy will apply.

3. Authority Levels

3.1. Authority will be required in certain circumstances to implement parts of this procedure.  For details of the levels of authority, please see Appendix 2.

4. Role of Human Resources

4.1. The role of the Human Resources Unit will be advise Managers to ensure that any disciplinary matter is handled in accordance with the policy and procedures and where appropriate to provide guidance on the format of any proceedings.

4.2. The Human Resources Unit will also ensure that a Human Resources Adviser is available to advise the employee if required in relation to the disciplinary procedure.

4.3. The relevant Human Resources Adviser will be present at any hearings and may where appropriate be present at other meetings during the formal process.

4.4. The relevant Human Resources Adviser must be consulted at all formal stages of the Disciplinary Procedure. However, they will not take any active part in the decision-making process.

5. The Informal Stage

5.1. Wherever possible, concerns over job performance, conduct or attendance at work will be addressed informally between the Line Manager and the employee.

5.2. When a Manager is dissatisfied with the employee's job performance, conduct or attendance at work, there will normally be an initial meeting with the Line Manager and the employee in which the required standards will be discussed.  This meeting will take place before any formal disciplinary action is taken under this procedure unless serious/gross misconduct has occurred.  The Line Manager will, where appropriate, arrange for support, practical assistance or training following this initial meeting where it is thought that this will enable the employee to achieve the required standards.  If necessary and where considered appropriate by the Manager, the employee will be issued with an informal warning to improve.  The manager should keep notes of any such meeting in order to record any actions that have been agreed.  A copy should be given to the employee.

	5.3
	Where there has been no improvement following the informal initial meeting or where serious or gross misconduct occurred, the formal procedure will be invoked.  Evidence gained through informal meetings may be used at any subsequent formal stages of the disciplinary process.


The Formal Stage 

6. Overriding Principles

6.1. No disciplinary action under this procedure will be taken against any employee until an investigation has taken place.

6.2. At every stage of this procedure, the employee will be advised of the nature of the complaint against them.

6.3. At every stage, the employee will have the right to be accompanied to any disciplinary meeting, by a union representative or work colleague.

6.4. No employee will be dismissed for a first breach of discipline except in the case of serious or gross misconduct when the penalty may be immediate dismissal (either without notice or pay in lieu of notice).

6.5. When disciplinary action is necessary, an employee's record of service and performance including any previous (and current) breaches of discipline may be taken into account in considering the appropriate disciplinary penalty.

6.6. Any of the disciplinary penalties may be invoked at any stage if the employee's misconduct and/or under performance warrants such action.

6.7. An employee will have the right to appeal against any disciplinary penalty imposed against them.

7. Suspension

7.1. In cases of suspected serious or gross misconduct or where it is in the interest of the Council, the employee or any other person, the employee may be suspended on full pay whilst investigations are carried out.

7.2. Any suspension will be confirmed in writing outlining the reason for the suspension within seven days and authorised by the Business Manager of the employee concerned or in their absence, a Head of Service.  In cases involving a suspension of a Head of Service, an Executive Director will be the authorising level.

7.3. A suspension will not normally be for longer than five working days but may be longer in complex or difficult cases and will always be on full pay.

7.4. Executive Directors and other Chief Officers may be suspended whilst an investigation takes place into the alleged misconduct.  Such suspension will be on full pay.  The full procedure is outlined in the JNC Conditions of Service for Chief Officers.  The Personnel Committee will be responsible for suspending the Officer.

7.5. The Head of Paid Service (Chief Executive), the Monitoring Officer and the Chief Finance Officer or any deputy acting for these positions may be suspended whilst an investigation takes place into the alleged misconduct.  Such suspension will be on full pay and will not normally be for longer than two months but may be in complex or difficult cases in accordance with Standing Order 34 and subject to the right of the independent person to extend such a period in accordance with the legislation.

7.6. Any suspension will not amount to a disciplinary penalty.

8. The Investigation

8.1. Where it appears that a disciplinary offence may have been committed, no action (other than suspension on full pay) will be taken before the alleged offence has been investigated.  The investigation will be carried out by an Investigating Officer who may be the Manager or someone else appointed by them and may seek assistance from the Internal Audit function if appropriate.

8.2. The employee will be advised at the appropriate stages of the investigation of the allegations against them.

8.3. As part of the investigation, the Investigating Officer may (if it is considered necessary) conduct an interview with the employee.  If requested to attend such an interview, the employee must take all reasonable steps to attend and to assist the Investigating Officer in the investigation.

8.4. If after investigating the matter it appears that there are no reasonable grounds for concern, the employee will be informed and if relevant allowed to return to work as normal.

9. The Disciplinary Hearing

9.1. If following an investigation, the Investigating Officer considers that formal disciplinary action is necessary, the employee will be required to attend a disciplinary hearing.  The employee will be informed in writing of the purpose of the hearing and the nature of the complaint together with a copy of the Investigating Officer's report and all associated documents.  At least five working days notice of the disciplinary hearing will be given and the employee will be reminded of their right to be accompanied to the hearing.

9.2. In the case of Executive Directors and other Chief Officers, the procedure outlined in the JNC Terms and Conditions of Service will be used.
9.3. The employee must take all reasonable steps to attend any disciplinary hearing.

9.4. The disciplinary hearing will follow the guidance in Appendix 4 - Formal Hearing Procedure.

10. Disciplinary Sanctions

10.1. Where misconduct is found to have occurred following a disciplinary hearing and according to the seriousness and circumstances of the case, one of the following sanctions will be given.  On each occasion, consideration will be given of the penalties applied in similar cases.  An indication of the categories of offences is set out in Appendix 3.

10.2. STAGE ONE - VERBAL WARNING

In the case of minor incidents of misconduct and/or under performance, the employee could be given a formal verbal warning.  The employee will advised of the reason for the warning, that it is the first stage of the disciplinary procedure and of their right to appeal.  A note of the verbal warning will be kept on the employee's personnel file for six months.  Further incidents of misconduct and/or under performance during this six month period will lead to further disciplinary action in accordance with this procedure.

10.3. STAGE TWO - WRITTEN WARNING

In the case of more serious and/or repeated misconduct and/or under performance, a written warning could be given to the employee.  The warning will give details of the complaint, the improvements necessary and the time scale.  A copy of the written warning will be kept on the employee's personnel file for a period of 12 months.  Further instances of misconduct and/or under performance during this 12 month period will lead to further disciplinary action in accordance with this procedure.

10.4. STAGE THREE - FINAL WRITTEN WARNING

In the case of more serious and/or repeated misconduct and/or under performance, a final written warning could be given to the Employee.  The warning will give details of the complaint, the improvements required and the time scales and will warn that dismissal will result if there is no satisfactory improvement and/or any further issues of instances of misconduct.  A copy of the final written warning will be kept on the employee's personnel file for a period of 12 months.

10.5. STAGE FOUR - DISMISSAL

In the case of more serious and/or repeated misconduct and/or under performance, the employee may be dismissed.  The decision to dismiss an employee will be taken by the appropriate Manager (referred to in Appendix 2).  The employee will be informed in writing of the reasons for dismissal, the date upon which the employment will terminate and the right to appeal.

10.6. DISMISSAL WITHOUT NOTICE

Where dismissal occurs (and in cases other than for gross misconduct) the dismissal will be on whatever period of notice the employee is entitled to under their Contract of Employment.  The Council reserves the right to make no pension contributions or pay other benefits during any such period of notice.

Where gross misconduct is found to have been committed, dismissal without notice could occur.  Examples of what the Council considers to amount to gross misconduct are set out in Appendix 3.

10.7. OTHER SANCTIONS

In addition to or as an alternative to any of the above disciplinary sanctions, the Council may also consider the following disciplinary sanctions.

· Transfer to another department;

· Suspension without pay for a defined period;

· Demotion.

	
	Where any disciplinary sanction imposed requires a corresponding reduction in salary and/or benefits, the application of any Salary Protection Scheme in place and applicable to the employee at the time, shall cease to have effect for the duration of the disciplinary sanction.


10.8. Although there will be occasions when each of the four stages listed above will be necessary, it may be appropriate in some cases to omit certain stages in preference for the next stage.  This may occur where for instance the severity of the misconduct and/or under performance involved, indicates that it is more appropriate to enter the procedure at stages, 2, 3 or 4.

11. Appeals

11.1. An employee will have the right to appeal against any disciplinary action taken against them.  An employee who wishes to appeal must do so in writing within five working days of receiving the notification of the disciplinary sanction.  The letter of appeal should be made in writing to the Head of Human Resources and should set out the full grounds for the appeal.

11.2. Once a request for an appeal is received, an Appeal Panel will be appointed.  The Appeal Panel will not consist of anyone from the Disciplinary Panel nor the Investigating Officer.  Appendix 2 details those generally responsible for hearing appeals.

11.3. Appeals will normally be heard within 10 working days of receipt of the notification or as soon as is reasonably practicable.  

11.4. The employee will be notified in writing of the date for the appeal hearing and will be reminded of their right to be accompanied.

11.5. The procedure at the appeal hearing shall be the same as that for the disciplinary hearing (and as outlined in the guidance at Appendix 4).  Where the employee indicates that they accept the evidence given at the disciplinary hearing and appeals only against the disciplinary sanction given, the Appeal Panel may confine their appeal to reconsidering the severity of sanction alone.

11.6. If an employee appeals against a dismissal decision, the dismissal decision itself will continue to have immediate effect notwithstanding the appeal.  If the dismissal is by notice, the period of notice will have begun at the date given in the dismissal decision.  If the dismissal was without notice (i.e. in the case of gross misconduct) and the employee appeals, there will be no entitlement to receive salary and benefits between the period from the dismissal and the appeal hearing unless the employee is subsequently reinstated on appeal.

11.7. If the employee is reinstated on appeal, their continuity of employment will be unaffected

12. Other Dismissals

	12.0
	In the event that the Council contemplates dismissing an employee for a reason not relating to their job performance, conduct and/or attendance (e.g. redundancy, non-renewal of a fixed term contract or compulsory retirement) and if that employee has at least one years service with the Council, the minimum procedure set out below will apply.  Additionally, where an employee has less than one year’s service and there is proven non-performance/misconduct, the minimum procedure will apply.


The minimum procedure is as follows.

12.1. STEP ONE

The Council will write to the employee setting out the circumstances which lead it to contemplate the employee's dismissal as a possibility.

12.2. STEP TWO

After the employee has had a reasonable opportunity to consider their response, a meeting will be held to discuss the matter at which the Council will consider its decision.  The meeting will normally be conducted by the employee's Line Manager and the employee must take all reasonable steps to attend.  The employee will have the right to be accompanied to any such meeting by a trade union representative or a work colleague.

12.3. STEP THREE

The Council will notify the employee of its decision following the meeting.  If the employee is dissatisfied with the decision, they will have the opportunity to appeal.  To appeal, the employee must notify the Head of the Human Resources Unit without unreasonable delay and in writing.

The employee will be invited to an appeal meeting which they must take all reasonable steps to attend.  The Council will notify the employee of the outcomes of the appeal in writing and this decision shall be final.

APPENDIX 1

1. Standards of Conduct and Performance

1. The public is entitled to demand of a local government employee conduct of the highest standards.  Public confidence would be shaken were any suspicion to arise that they were acting improperly.

2. Equally the public is entitled to expect a local government employee to perform the duties of their post to an adequate standard and therefore to give a suitable level of service to the Council and to the community.

3. General standards are implied in any employment contract and are therefore conditions of employment.  For example, all employees are expected:

· To be honest and beyond the reach of any suspicion of dishonesty maintaining at all times a high standard of integrity, conduct and personal appearance;

· To devote their full attention while at work to the duties of their position and in doing so act with responsibility and judgement fulfilling the duties of their job;

· Not to use their position to further any private interests or those of relatives, friends or organisations with which they are associated;

· Never under any circumstances to knowingly divulge to any unauthorised person confidential information connected with the Council or its employees;

· Never to unlawfully discriminate against a fellow employee or member of the public on the grounds of age, sex, disability, marital status, race, religion/belief, sexual orientation, gender re-assignment or colour;

· To take reasonable care for their own health and safety and that of others who may be affected by their acts and/or omissions;

· To observe the Council's rules, regulations, policies and instructions as issued or communicated to them from time to time.

4. The above list of examples is not intended to exhaustive and other issues of substandard performance and/or conduct could give rise to this disciplinary procedure being invoked.

APPENDIX 2

AUTHORITY TO TAKE ACTION

	ACTION
	DISCIPLINARY DECISION
	APPEAL

	Formal verbal warning to:
	
	

	Employee
	Business Manager
	Head of Service / Assistant Chief Executive

	Business Manager
	Head of Service
	Executive Director

	Head of Service
	Executive Director
	Chief Executive

	Executive Director, Assistant Chief Executive
	Personnel Committee
	Appeal Committee

	Head of Paid Service (Chief Executive), Monitoring Officer, Chief Finance Officer or any deputy acting for Head of Paid Service, Monitoring Officer, Chief Finance Officer 
	As directed by the Independent Person / Full Council
	

	Written warning to:
	
	

	Employee
	Business Manager
	Head of Service / Assistant Chief Executive

	Business Manager
	Head of Service
	Chief Executive

	Head of Service
	Executive Director
	Chief Executive

	Executive Director, Assistant Chief Executive
	Personnel Committee
	Appeal Committee

	Head of Paid Service (Chief Executive), Monitoring Officer, Chief Finance Officer or any deputy acting for Head of Paid Service, Monitoring Officer, Chief Finance Officer 
	As directed by the Independent Person / Full Council
	

	Final written warning to:
	
	

	Employee
	Business Manager
	Head of Service

	Business Manager
	Head of Service / Assistant Chief Executive
	Executive Director

	Head of Service
	Executive Director
	Chief Executive

	Executive Director, Assistant Chief Executive
	Personnel Committee
	Appeal Committee

	Head of Paid Service Chief Executive), Monitoring Officer, Chief Finance Officer or any deputy acting for Head of Paid Service, Monitoring Officer, Chief Finance Officer 
	As directed by the Independent Person / Full Council
	


	Dismissal of:
	
	

	Employee
	Business Manager
	Chief Executive or person nominated

	Business Manager 
	Head of Service / Assistant Chief Executive
	Executive Director

	Executive Director, Assistant Chief Executive
	Personnel Committee
	Appeal Committee

	Head of Paid Service, (Chief Executive)  Monitoring Officer, Chief Finance Officer or any deputy acting for Head of Paid Service, Monitoring Officer, Chief Finance Officer 
	As directed by the Independent Person / Full Council
	


PLEASE NOTE: The above chart lists the responsible officers, however these officers will convene the panel. A Human Resources Adviser will be present to ensure fairness and equity, but will not form part of the decision making panel.  The titles of the responsible officers listed above may also change from time to time in which case the closest equivalent, or higher, post will apply.

APPENDIX 3

CATEGORIES OF OFFENCES

NOTE:
This list gives an indication only of the kind of offences which would be included in each category.  The circumstances of each individual case and the degree of seriousness of the situation will determine whether an offence is treated in a more or less serious category.  The lists are NOT exhaustive and should not be considered as such.

1 ORDINARY MISCONDUCT INCLUDES:

Lateness or absence from work without permission.

Minor cases of unsatisfactory work performance.

Inconsiderate behaviour or behaviour likely to disturb others.

Minor cases of insubordination.

2

SERIOUS OFFENCES 

Repeated minor offences.

Breaches of Health and Safety rules. 

Serious continued unsatisfactory work performance.

The acceptance of gifts or hospitality that might reasonably be thought to influence, or be intended to influence, your judgement, or where to do so could bring discredit upon the Council.

Unauthorised borrowing of The Council’s funds or property.

Misuse of the time system.

Threatening or abusive language or behaviour.

Conduct injurious to the reputation of the Council.

Careless or negligent damage to the Council's equipment, possessions or buildings.

Additional sample offence : 

This addition is being introduced in order to protect the employee in the first instance.

Failure of an employee to report to the Head of Human Resources, if it would reasonably be considered relevant to the employee’s employment by the Council (examples given below), the fact that they have been questioned, cautioned, arrested or charged by the police, or have had an ASBO made against them.

The Head of Human Resources will carry out a risk assessment using any such information received and to decide what action (if any) should be taken, e.g. it may be considered appropriate for the employee to :

· Continue to carry out their normal duties,

· Carry out amended duties,

· Work from another location,

· Be suspended from work as a precautionary measure whilst a disciplinary investigation is carried out.

Examples Where It Would Reasonably Be Considered Relevant

(The list below gives examples only and is non-exhaustive).

Any road traffic offence (e.g. speeding, giving a positive breath test, driving under the influence of drugs or using a hand-held mobile phone) where your employment necessarily  requires you to drive Council vehicles (including lease car vehicles), or to drive any vehicle in the course of your duties on Council business.

Any conviction for any offence involving substance abuse

Any allegation pertaining to theft, fraud, false accounting or other dishonesty where your employment places you in a position of trust in relation to the handling and custody of cash, cheques, other securities or property.

Any allegation of a public order offence, causing physical harm or injury to another person, sexual misconduct, or becoming subject to an ASBO.

Any allegation of holding or distributing  pornographic material  of any description and in any form.

Any formal caution that you receive.

All the above examples are with regard to the Human Rights Act and the public interest test.

3

GROSS MISCONDUCT INCLUDES:

Any form of private trading in the Council’s time or/and its property or premises.

Deliberate damage to the Council’s equipment, possessions or buildings.

Dishonesty, fraud or deceit relating to your employment or Council affairs.

Deliberate falsification of Council records.

Acceptance of any bribe, inducement or reward for personal gain or for the benefit of a third party in return for any unauthorised act or service.

The commission of any criminal offence outside employment which could be detrimental to the Council’s interest or those of its staff and which affects or could affect your suitability for your position, or which renders you unacceptable for the position.

Discrimination on grounds of age, sex, race, religion/belief, sexual orientation, gender re-assignment or disability, obscene or indecent behaviour or sexual misconduct.

Being under the influence of alcohol or drugs (whether prescription, over the counter, or illegal) so as to affect the ability to carry out employment duties.

Theft or unauthorised possession of Council property or other employees’ property.

Wilful and persistent refusal to carry out reasonable management instructions.

Endangering the health and safety of yourself and/or others.

Contravention of any Council policy relating to the use of email systems and the internet.

Inappropriate use of IT.
Inappropriate use of computerised records or any other records.

Disclosure or other misuse of confidential information or other information belonging to the Council to a third party without prior authority.

Violence to other members of staff or the public.

Victimisation, harassment or bullying of staff or members of the public.

APPENDIX 4

Formal Hearing Procedure for Disciplinary Hearings and Disciplinary Appeals

Purpose

The purpose of a formal hearing is to enable allegations or complaints against an Employee to be put to them in order that the Employee may respond and state their case.

Timescales

A formal hearing will be convened under the timescales indicated in the procedures.

Before the hearing the Employee will be:

· Advised in writing of the complaint against them, the procedure to be followed, of the requirement for them to attend a formal hearing and of their right to be accompanied;

· Given 5 working days notice of the formal hearing so as to prepare their case;

· Given copies of any Investigating Officers report together with any statements that have been obtained from witnesses during the course of the investigation.  It may be necessary in certain circumstances for the anonymity of witnesses to be preserved.

Format

It should be emphasised that a formal hearing under the disciplinary procedure is not a trial and is not meant to be intimidating.  It is means of allowing both the Council and the Employee to understand and appreciate the allegations before them.  

Witnesses may be called by either side and a written record will be kept of the hearing by an appointed minute taker.

The Disciplinary Panel will normally consist of the Officer detailed in Appendix 2; a Human Resources Officer plus one other Officer.  The decision-maker is outlined in Appendix 2.

Throughout this process an employee will have the right to be accompanied by a union representative, or a work colleague. 

The person accompanying the employee can:

· Offer support to the employee as required

· Help the employee prepare their case

· Read any pre-prepared statements on behalf of the employee, if the employee feels unable to read their own statement

· Ask questions on behalf of the employee

· Request a brief adjournment either to seek advice or for the employee to collect themself.

The accompanying person cannot reply to any questions passed to the employee by the disciplinary panel. 

Whenever possible, the hearing will take the following format:

· A statement will be given by the Council detailing the complaint against the Employee.

· The Employee's initial reply to the allegations will then be given.

· The Investigating Officer will give an account of the investigation.

· The Disciplinary Panel will question the Investigating Officer and where necessary call the witnesses.

· The Employee will question of the Investigating Officer and where necessary the witnesses.

· The Employee will then give his/her response to the allegations including the calling of witnesses where necessary.

· The Disciplinary Panel will question the Employee and where necessary the witnesses called by the Employee.

· The Disciplinary Panel will give a summing up of the allegations and of the evidence heard.

· The hearing will be adjourned.

· The Disciplinary Panel will give its decision on the outcome of the hearing together with any appropriate disciplinary sanction.

In certain circumstances it may not be possible for a decision about the allegations and/or a penalty to be reached immediately following the hearing.  The hearing may therefore need to be reconvened so that the Disciplinary Panel can give their decision and/or the Panel may give such a decision in writing.

The Disciplinary Panel may adjourn the hearing at any stage if this appears necessary or desirable.  The Employee may also request an adjournment if there is a need to consult with the person accompanying them.  An adjournment may also be called by the Disciplinary Panel if it considers that further investigations are needed before any decision can be reached on the allegations.  In such an event, a time period will be specified for the further investigations to take place.

Where a disciplinary penalty is imposed, this will be communicated to the Employee either at the hearing or in writing.  In any event the Employee will be notified of the penalty within 5 working days of the decision being reached.

The letter sent to the Employee will explain the nature of the disciplinary penalty including the timescales and the duration of the penalty and where appropriate the expected future standard of work performance and/or conduct, timescales in which to achieve the desired improvement and the consequences of not so improving.


